
City of Pekin                                    
AGENDA 

 
SPECIAL COUNCIL MEETING OF MONDAY, NOVEMBER 30, 2009 

 5:30 P.M. 

       
I. CALL TO ORDER 
    
    
II. PLEDGE OF ALLEGIANCE     

Mayor Rusty Dunn      
         
  

III. ROLL CALL 
  Clerk to Call the Roll.    
 
  
IV. APPROVAL OF AGENDA 
   ACTION:  Motion to approve the meeting agenda. 
  
   VOTE REQUIRED 
 
 
V. PUBLIC INPUT ON AGENDA ITEMS 

Speakers to state name, address, and spell last name.  Questions unrelated to agenda items 
are accepted during “Public Questions” near the end of the meeting. Speakers will be limited to 3 
minutes. 
 

 
VI. COMMUNICATIONS, PETITIONS, REPORTS 

   PUBLIC HEARING  
   DESCRIPTION: Hearing for the purpose of considering and hearing testimony as to the adoption 

 of an ordinance authorizing the annexation to the City of Pekin a tract of property comprising 
approximately 131.908 acres of land. 

 
   PUBLIC HEARING  
   DESCRIPTION: Hearing for the purpose of discussing the Sale of Municipally Owned Property 
   in Riverway Business Park, commonly known as 2000 S. 2nd Street PIN #10-10-10-300-006 to 
   WHEELWORX NORTH LLC.  The public will be given the opportunity to address the sale. 
 
 

VII. NEW BUSINESS 
1. Ordinance No. 2602-09/10 - Authorizing the Sale and Transfer of Municipally Owned 

Property within the City of Pekin, Illinois     (DK) 
DESCRIPTION: Authorizes the sale of 10.00 acres in RWBP to WHEELWORX NORTH LLC for the 
purpose of developing the acquisition site with assistance of the City to achieve the objectives of the 

 Business Park and developer.  
       

ACTION: Motion to adopt the ordinance. 
  

 VOTE REQUIRED 
 



 
2. Ordinance No. 2603-09/10 – Approving Annexation Agreement   (JW) 

 DESCRIPTION: Provisions of an Agreement with Estates at Lakeview, Ltd for the City to 
 annex 131.908 acres along the Veterans Drive corridor PIN #11-11-05-100-006. The proposed 
 Estates at Lakeview Subdivision to contain 14 residential lots and 2 commercial lots.    

 
      ACTION: Motion to adopt the ordinance.  
   
 VOTE REQUIRED 
 
 

 3. Resolution No.  26-09/10 – Preliminary Plat Estates at Lakeview Subdivision (JW) 
  DESCRIPTION: layout of 14 residential lots and 2 commercial lots in new subdivision. 
 

 ACTION: Motion to adopt the resolution. 
 

  VOTE REQUIRED 
 
 
4. Ordinance No. 1568-A178-09/10 – Providing for the Rezoning of Certain Property  (JW) 

  DESCRIPTION: Zoning assignments of lots in new subdivision Estates at Lakeview from County  
RR (Rural Residential) to Lots 1-14 R-1 (One-Family Residential) and from C-2 (General Business) to 
Lots 14 and 15 B-3(General Business) 
 

 ACTION: Motion to adopt the ordinance.  
 

  VOTE REQUIRED 
 
 
VIII. ANY OTHER BUSINESS TO COME BEFORE THE COUNCIL 

 Council Members 
 Staff 
 Public Questions 
 Press Time 

 
 

 IX. ADJOURNMENT 
With no further action to come before the Council the Mayor declares meeting closed in open 
session. 
 
NO VOTE REQUIRED                                                                      











 
 
AGENDA ITEM:  Contract For Sale of Real Estate and Improvements WHEELWORX 
 
AGENDA DATE REQUESTED: November 30, 2009 
 
ACTION REQUESTED:  Approval of the Contract For Sale of Real Estate and Improvements with 
WHEELWORX LLC. 
 
BACKGROUND:  The City of Pekin is pleased to announce that another growing business will be locating in 
Pekin’s Riverway Business Park.   The City has received a proposal from WHEELWORX NORTH LLC. to 
purchase 10 acres with an option for 10.44 additional acres. This proposed 35,000 square foot building would 
occupy 10 acres of property. WHEELWORX will begin their Pekin’s operations with approximately 38 (FTE) 
positions and is in the expansion mode. The City of Pekin will be holding a Public Hearing regarding the 
possible sale of this property at the November 30, 2009, Pekin City Council Meeting. This addition to Pekin’s 
Riverway Business Park continues the diversification strategy of the City Administration. Steve Brown was the 
City’s contact person on this project and Mayor Dunn and I negotiated the Contract. 
 
FINANCIAL IMPACT: The City would receive $147,050 for the sale of the 10 acres. 
 
NEIGHBORHOOD CONCERNS: Complies with Zoning Requirements and Riverway Business Park 
Covenants 
 
IMPACT IF APPROVED: Sale of and putting a presently undeveloped parcel in Riverway Business Park on 
the property tax role. 
 
IMPACT IF DENIED:  Property remains undeveloped. 
 
ALTERNATIVES: N/A 
 
RELATIONSHIP TO THE CONCEPTUAL PLANNING PROCESS:  Consistent with a Prosperous 
Community theme. 
 
 
 
 
 
 
 
 

REQUEST FOR COUNCIL ACTION 
 

To: Honorable Mayor and Members of the City Council 
 
CC: Sue McMillan, City Clerk 
 
From:   Dennis Kief, City Manager (11/24/2009) 



REQUIRED SIGNATURES 
 

Department Director ____________________________________________________ 
                                                                             
 
Finance Department   ____________________________________________________ 
                                                  (Certification of Availability of Funds) 
 
Corporation Counsel   ____________________________________________________ 
      (Certification of Review) 
 
City Manager    ____________________________________________________ 
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City of Pekin 
Office Of The 
Mayor 

Press Release 
To:      News Media 

From:  Mayor Rusty Dunn, City Manager Denny Kief and EDC Steve Brown 

 111 South Capitol Street 
 Pekin, Illinois 61554 – 4108 
 309 – 477 –2300  (Phone) 309 – 346 – 2095 (Fax) 
 dkief@ci.pekin.il.us 

CC: City Council and City Staff 

Date: November 25, 2009 

Re: New Company and New Jobs Coming to Pekin’s Riverway Business Park  

On behalf of the Pekin City Council, we are pleased to announce that the City of Pekin has 
received a Letter of Intent from Wheelworx, North LLC to locate on approximately 10 acres of 
property in the City’s Riverway Business Park. Once finalized, the agreement also includes an 
option to purchase an additional 10-acres in the future. 

The Calera, Alabama-based company  is a full-service freightcar wheelshop, manufacturing 
rail car wheels, with all new, state-of-the-art equipment. Wheelworx is laser-focused on putting 
unsurpassed quality into all of its products, something that is recognized by leading industry 
professionals with highly respected technical and customer service backgrounds. 

Wheelworx chose the Pekin site after a search of potential locations in Central     Illinois. We 
are excited about the creation of 30+ jobs and the company’s growth potential and long-range 
plans for its Pekin Facility. Their total initial investment is expected to cost $12.5 million (land, 
35,000 sq. ft. building, equipment, moving costs).  

Wheelworx has developed a quality assurance program that meets or exceeds Class I 
industry requirements. It is their goal to produce a product that meets or exceeds AAR 
Standards as well as customer expectations and specifications. 

The City also wishes to thank Pekin native and Wheelworx President, Gary Schoenfeldt. This 
is yet another positive boost to the Pekin area economy. With the purchase of this property 
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adjacent to Illinois Rt. 29, only 10 acres remain in the original Riverway Business Park 
employing now over 550 people.  

We are also very pleased to announce that as the completion of Hanna Drive nears, the 
extension of the road from Rt. 29 to 5th Street, will allow an additional 235 acres for 
development and job creation in our community. This is proof that Pekin’s City Council, City of 
Pekin Staff, and the Economic Development Advisory Committee continue to be strong 
advocates of business expansion in Pekin. 
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ORDINANCE NO._________ 
 

AN ORDINANCE AUTHORIZING THE SALE AND TRANSFER  
OF MUNICIPALLY OWNED REAL PROPERTY  

WITHIN THE CITY OF PEKIN, ILLINOIS 
 

WHEREAS, the City of Pekin owns the following described property (the “Property”): 
     

TRACT I Part of Lot 1 of Block 4 (Sale) 
 

Part of Block 4 of the Resubdivision of Riverway Business Park, being a part of the West Half of 
Section 10, Township 24 North, Range 5 West of the Third Principal Meridian recorded in the 
Recorders Office in Tazewell County, Illinois on January 12, 1998 as Document Number 
9800686, Book 00, Pages 143 and 144 being further described as follows:  

A portion  of Lot 1 of Block 4 being further described as follows:  

Point of Beginning at the southwest comer of said Block 4, said point being on the east right-of-
way line of Illinois Route 29, thence North 0 Degrees 16 Minutes 12 Seconds East along said 
east right-of-way line and west line of Block 4 a distance of 360.92 feet; thence North 0 Degrees 
39 Minutes 40 Seconds East along said east right-Of-way and west Block line a distance of 
36.12 feet; thence North 0 Degrees 39 Minutes 44 Seconds East along said east right-of-way and 
west Block line a distance of 551.40 feet to a point on a curve to the right said curve being on 
the north line of Block 4 and the south right-of-way line of Hanna Drive said curve having a 
radius of 200.00 feet and its center located South 44 Degrees 02 Minutes 46 Seconds East from 
said point; thence easterly along the arc of said curved south right-of-way line and north Block 
line a distance of 153.79 feet; thence South 89 Degrees 59 Minutes 17 Seconds East along said 
south right-of-way line and north Block line a distance of 292.43 feet; thence South 0 Degrees 
02 Minutes 18 Seconds West a distance of 999.49 feet to a point on the south line of Block 4; 
thence South 89 Degrees 40 Minutes 48 Seconds West along said south line of Block 4 a 
distance of 439.36 feet to the Point Of Beginning; Containing 10.00 acres, more or less.  

 

WHEREAS, the City Council of the City of Pekin has determined that the above-described  

real estate is unoccupied and not needed for or used for governmental purposes or proprietary  

activity and therefore, the said real estate is not required for the use of, or profitable to the  
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municipality; and  

WHEREAS, pursuant to Section 1-9-5 of the City Code of the City of Pekin, notice has been  

given on the question of the sale of said real estate and was advertised in the _________________, a  

paper of general circulation in the City of Pekin, Pekin, Illinois, having been published on February  

____,__________; and  

WHEREAS, the City of Pekin and WHEELWORX NORTH LLC, an Alabama 

Corporation ("WHEELWORX") have negotiated a Contract for Private Development (attached hereto as  

Exhibit A and incorporated herein by this reference) wherein WHEELWORX is to acquire the Property  

for the sum of $________________; and  

WHEREAS, after said public hearing on November 30, 2009, the City Council found and  

determined it in the best interests of the City of Pekin and its residents that the City of Pekin enter  

into said Contract for Private Development and sell the Property to WHEELWORX, pursuant to the  

terms and conditions of said Contract for Private Development; and  

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY  

OF PEKIN, ILLINOIS:  

SECTION I. That the City of Pekin finds as facts the recitals herein above set forth.  

SECTION II. That the Contract for Private Development attached hereto as Exhibit A is  

hereby approved and the City of Pekin sell to WHEELWORX the following described real estate:  

 
TRACT I Part of Lot 1 of Block 4 (Sale) 

 
Part of Block 4 of the Resubdivision of Riverway Business Park, being a part of the West Half of 
Section 10, Township 24 North, Range 5 West of the Third Principal Meridian recorded in the 
Recorders Office in Tazewell County, Illinois on January 12, 1998 as Document Number 
9800686, Book 00, Pages 143 and 144 being further described as follows:  
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A portion  of Lot 1 of Block 4 being further described as follows:  

Point of Beginning at the southwest comer of said Block 4, said point being on the east right-of-
way line of Illinois Route 29, thence North 0 Degrees 16 Minutes 12 Seconds East along said 
east right-of-way line and west line of Block 4 a distance of 360.92 feet; thence North 0 Degrees 
39 Minutes 40 Seconds East along said east right-Of-way and west Block line a distance of 
36.12 feet; thence North 0 Degrees 39 Minutes 44 Seconds East along said east right-of-way and 
west Block line a distance of 551.40 feet to a point on a curve to the right said curve being on 
the north line of Block 4 and the south right-of-way line of Hanna Drive said curve having a 
radius of 200.00 feet and its center located South 44 Degrees 02 Minutes 46 Seconds East from 
said point; thence easterly along the arc of said curved south right-of-way line and north Block 
line a distance of 153.79 feet; thence South 89 Degrees 59 Minutes 17 Seconds East along said 
south right-of-way line and north Block line a distance of 292.43 feet; thence South 0 Degrees 
02 Minutes 18 Seconds West a distance of 999.49 feet to a point on the south line of Block 4; 
thence South 89 Degrees 40 Minutes 48 Seconds West along said south line of Block 4 a 
distance of 439.36 feet to the Point Of Beginning; Containing 10.00 acres, more or less.  

 

SECTION III. In accordance with the terms of said Contract for Private Development, the  

Mayor of the City of Pekin, for and on behalf of the City of Pekin, is hereby authorized and directed  

to convey and transfer the aforesaid real estate to WHEELWORX by a proper Municipal Deed, and the  

City Clerk is hereby authorized to acknowledge and attest such Municipal Deed and to affix thereto the  

seal of the City of Pekin for and on behalf of the City of Pekin.  

SECTION V. That the Mayor and the City Clerk are hereby authorized, respectively, for and  

on behalf of the City of Pekin, to execute and attest said Contract for Private Development and such  

other documents as may be necessary to consummate the transaction contemplated herein and in said  

Contract for Private Development.  

SECTION VI. All Ordinances or portions thereof in conflict with this Ordinance are hereby  
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repealed.  

SECTION VII. That this Ordinance shall be in full force and effect from and after its  

passage, by a vote of at least three-fourths of the corporate authorities now holding office, and  

approval in the manner provided by 
law.  

PASSED in the due form of law by the City Council of the City of Pekin, Illinois, at its  

 regular meeting held on the ____ day of ______  ,2009; and upon roll call the  

vote was as follows:  
 



 
 
 
 
 

 
 

CONTRACT FOR PRIVATE DEVELOPMENT 
     
 
 THIS AGREEMENT entered into as of the 30th day of November 2009, by and 

between the CITY OF PEKIN, ILLINOIS, a municipal corporation, and a home rule unit of 

local government, exercising its governmental powers pursuant to the 1970 Constitution of the 

State of Illinois, and having its office at City Hall, 111 S. Capitol Street, Pekin, Illinois (the 

"City"), and WHEELWORX NORTH LLC. an Alabama corporation with offices at 1952 

Shades Crest Road, Birmingham, Alabama 35216 (the "Developer"). 

WITNESSETH: 

 WHEREAS, the City is the owner of certain land located in the City of Pekin, Illinois, 

which the City acquired for the purpose of developing a business park known as Riverway 

Business Park (the "Business Park") ; and 

 WHEREAS, the City and the Developer determined that an undeveloped site in the 

Business Park containing approximately 10.00 acres, commonly known as 2000 South Second 

Street, Pekin, Illinois (PIN # 10-10-300-006) which is more particularly described in Exhibit 

“A” attached hereto and made a part hereof (the “Acquisition Site”) would be appropriate for 

Developer's Project; and  

 WHEREAS, the City, to achieve the objectives of the Business Park and of the 

Developer, intends to assist the Developer by selling to the Developer the Acquisition Site; and 

 WHEREAS, the Developer intends to invest a minimum of $5,000,000 in the 



 
 
 
 
 

 
 

development of the Acquisition Site; and 

 WHEREAS, the City believes that the development of the Acquisition Site is in the vital 

and best interests of the City and the health, safety, morals, and welfare of its residents, and in 

accordance with the public purposes and provisions of the applicable federal, state and local 

laws. 

 NOW, THEREFORE, in consideration of the premises and mutual obligations of the 

parties hereto, each of them do hereby covenant and agree as follows: 

 SECTION 1:    DEFINITIONS. 

 A. Definition of Terms.  Certain terms used in this agreement shall have the 

following meanings unless their content or use clearly indicates otherwise. 

 “Acquisition Site” means the real property to be acquired by the Developer, containing 

approximately 10.00 acres, commonly known as 2000 South Second Street, Pekin, Illinois 

(PIN # 10-10-300-006) which is more fully described in Exhibit “A” attached hereto. 

 “Agreement” means this Contract For Private Development. 

 “Authorized Representative” means such person at the time and from time to time 

designated to act on behalf of the Developer. 

 “Certificate of Completion” means the certificate issued by the City pursuant to Section 

4B of this Agreement, which evidences completion of the Project in full compliance with the 

terms of this Agreement. 

 “City” means the City of Pekin, Illinois, a municipal corporation and home rule unit of 



 
 
 
 
 

 
 

local government. 

 “Site Plan” means the preliminary rendering and preliminary site plan for the "Project" 

(as hereinafter defined) which are attached hereto as Exhibit "B", and are subject to the 

approval of both the City and the Riverway Business Park Covenants Committee (the 

"Covenants Committee"), in accordance with the terms of this Agreement. 

 “Developer” shall mean WHEELWORX NORTH LLC. 

 “Project” means the development of the Acquisition Site by the construction, in 

accordance with the terms and conditions of this Agreement, of an industrial/business building 

containing a minimum of 35,000 square feet for use as an office, manufacturing, warehouse, and 

distribution facility for the conduct of Developer's business, in accordance with plans and 

specifications approved by both the City and the Covenants Committee in accordance with this 

Agreement.  

 B. Construction of Words, Etc. The words “hereof”, “herein”, “hereunder”, 

and other words of similar import refer to this Agreement as a whole.  Unless otherwise 

specified, references to articles, sections and other subdivision of this Agreement are to the 

designated articles, sections and other subdivision of this Agreement as originally executed. The 

headings of this Agreement are for the convenience of reference only and shall not define or 

limit the provisions hereof. 

 SECTION 2  GENERAL DEVELOPER COVENANTS. In addition to 

all other specific covenants and agreements contained in this Agreement, the Developer makes 



 
 
 
 
 

 
 

the following expressed covenants: 

 A. Time. All covenants contained in this section shall remain in full force and effect 

for a period of 10 years unless otherwise stated, or performed, and unless the City expressly, by 

written document, waives any of same. 

 B. General Covenants. The expressed covenants the Developer makes are as 

follows: 

1. The Developer agrees to acquire the Acquisition Site as described in Exhibit “A” 

from the City  for the sum of One hundred and forty-seven thousand and fifty 

Dollars ($147,050) in U.S. funds (the “Purchase Price”), as further described in 

Section 5 of this Agreement, and the further consideration of the Developer 

constructing and developing a minimum 35,000 square foot building suitable for 

offices, manufacturing, and distribution, in accordance with the plans and 

specifications to be approved by the City and the Covenants Committee in 

accordance with this Agreement.  

 2. The Developer will pay and keep current all City fees that may from time to time 

 apply to the Acquisition Site. 

 3. The Developer shall use the Acquisition Site for the development of a minimum 

 35,000 square foot building suitable for offices, manufacturing, and distribution 

 on the  Acquisition Site. 

4. The Developer shall promptly pay when due all real estate taxes and assessments 



 
 
 
 
 

 
 

which are a lien upon the Acquisition Site; provided, however, the Developer 

shall have the right, in good faith and by appropriate proceeding, to dispute or 

contest the validity or amount of any such tax or assessment, and during the 

pendency of any such dispute or contest, the Developer shall not be deemed to be 

in default under this Agreement provided the Developer has paid the disputed or 

contested amount under protest. 

5. During the ten (10) year period of this Agreement, the Developer will not take 

any action or in any manner cause the Acquisition Site to be removed from the 

real estate tax rolls as fully taxable real property. Notwithstanding the foregoing, 

Developer shall benefit from the Acquisition Site's presence within the Enterprise 

Zone, and the special treatment available within the Enterprise Zone, as more 

fully described in Exhibit "C" attached hereto, shall be available to the 

Developer, as owner of the Acquisition Site.  Nothing contained in this Section is 

intended to limit or otherwise affect such Enterprise Zone benefits which the 

Developer and/or the Acquisition Site would otherwise qualify for, nor shall this 

Section preclude the Developer and/or the Acquisition Site from receiving any 

other real property tax exemptions, abatements, credits, or other incentives which 

are otherwise applicable and available to the Acquisition Site in the future.  

6. The Developer shall execute a Memorandum, in recordable form, to be recorded 

and indexed in the public records of Tazewell County, indicating in substance that 



 
 
 
 
 

 
 

the Acquisition Site is subject to covenants and conditions of this Agreement. 

7. The Developer shall promptly pay when due all real estate taxes affecting the 

Acquisition Site which accrue from the date Developer acquires title to the 

Acquisition Site. 

8. The Developer agrees that the Developer shall not seek to remove the Acquisition 

Site from the Riverway Business Park Subdivision nor shall it seek to remove the 

Acquisition Site from the Planned Unit Development (the "PUD") in which the 

Business Park is located. 

9. The Developer shall not commence construction of the Project on the Acquisition 

Site unless and until the Developer has obtained written approval of a plans and 

specifications for the Project and Developer's proposed use of the Acquisition Site 

from both the City and the Covenants Committee.  The plans and specifications 

for the Developer's Project, as approved by the City and the Covenants 

Committee, are hereinafter referred to as the "Approved Plans and 

Specifications".  Notwithstanding the foregoing, issuance by the City of a 

Certificate of Completion for the Project shall be conclusive evidence that all 

approvals by the City and the Covenants Committee has been issued with respect 

to the Project. 

10. If, within ten (10) years of the closing of the sale of the Property, Buyer  
 
 desires to resell a portion of the Property prior to its development for such related  



 
 
 
 
 

 
 

 
 use, Buyer will first offer to sell the Property to Seller for the Purchase  
 
 Price (as hereinafter defined) but without any representations and warranties of  
 
 any kind other than those set forth in a standard Statutory or Special Warranty  
 
 Deed. 
 

 SECTION 3: CITY’S OBLIGATIONS AND RESERVATION OF RIGHTS. 

 A. Duties. 

1. The City agrees to convey to the Developer the Acquisition Site in accordance 

with Section 5 of this Agreement. 

 2. The City shall cooperate and execute all documentation necessary to timely and 

 fully comply with the provisions of the Responsible Property Transfer Act of 

 1988 as presently in effect or as periodically amended. 

 3. The City’s approvals and consents are required from time to time for various 

 purposes relating the development, and construction of the Project including, 

 without limitation zoning, land use planning, building code and related approvals, 

 and other matters described in this Agreement.  The City agrees to timely take all 

 lawful steps necessary from time to time to furnish all such requisite lawful 

 approvals, consents, ordinances and related official acts, and to cooperate with 

 Developer in all reasonable respects to assure the timely commencement and 

 completion of the Project. 



 
 
 
 
 

 
 

 B. Certificate of Completion. Promptly after completion of the Project in 

accordance with the provisions of this Agreement, the City will execute and deliver to the 

Developer a Certificate of Completion, in recordable form.  Said Certificate of Completion shall 

be (and it shall be so provided in the certification itself) a conclusive determination of 

satisfaction with respect to the obligations of the Developer and its successors and assigns, that 

the construction of the Project is completed.  Such certification and such determination shall not 

constitute evidence of compliance with or satisfaction of any obligation of the Developer to any 

holder of a mortgage, or any insurer of a mortgage, securing money loaned to finance the 

Project, or any part thereof.  Such certification shall not constitute evidence that the Developer, 

its successors and assigns have complied with the applicable provisions of federal, state and local 

laws, regulations and ordinances. 

 The certification shall be in such form as will enable it to be recorded in the Office of the 

Recorder of Deeds, Tazewell County, Illinois.  If the City refuses or fails to provide any 

certification in accordance with the provisions of this Agreement, the City shall, within 30 days 

after written request by the Developer, provide the Developer with a written statement indicating 

in adequate detail in which respects the Developer has failed to complete the Project in 

accordance with the provisions of this Agreement, or is otherwise in default and what measures 

or steps will be necessary, in the opinion of the City, for the Developer to take or perform in 

order to obtain such certification.  The City shall not unreasonably withhold, condition, or delay 

the issuance to the Developer of the Certificate of Completion, provided all of the Developer’s 



 
 
 
 
 

 
 

obligations are met under the Agreement.. 

 SECTION 5: SALE AND PURCHASE OF PROPERTY. 

 A. Sale and Purchase of the Acquisition Site. The City agrees to sell and USA 

Rail, LLC agrees to buy the Acquisition Site for the Purchase Price, on the terms set forth herein. 

 B. Title. Within fifteen (15) days after the execution of this Agreement, City shall 

deliver to USA Rail, LLC attorneys (at the address set forth in Section "15" below), at City’s 

expense, a title commitment for an owner’s Title insurance policy issued by a title insurance 

company acceptable to USA Rail, LLC in the amount of the Purchase Price, showing title in City 

subject only to (a) the general exceptions contained in the policy; (b) title exceptions pertaining 

to liens or encumbrances of an ascertainable amount which may be removed by payment of 

money at the time of Closing, and which City may so remove at the time by using the funds to be 

paid upon delivery of the deed; (c) covenants, conditions, restrictions, reservations and 

easements of record and zoning laws; and (d) exceptions commonly permitted under the rules for 

examination of abstracts and title and acceptable to USA Rail, LLC (collectively the “Permitted 

Exceptions”).  If title insurance discloses any exceptions which adversely affect Developer’s 

proposed use of the Acquisition Site for which render title to the Acquisition Site unmarketable, 

USA Rail, LLC or its attorneys shall give written notice of such exceptions to the City or its 

attorney of any such objectionable matters related to title (collectively, "Title Objections").  The 

City shall use its best efforts to cure any such Title Objections prior to closing.  If City is unable 

to cure any such Title Objections, the USA Rail, LLC shall have the option to terminate this 



 
 
 
 
 

 
 

Agreement by written notice to the City, in which case, neither party shall have any further rights 

or obligations under this Agreement. 

 C. Developer's Contingencies. The Developer's obligation to close its purchase of 

the Acquisition Site pursuant to this Agreement shall be contingent upon satisfaction or waiver 

by the Developer of the following contingencies (collectively, the "Contingencies") during the 

period commencing upon the full execution and delivery of this Agreement and ending on 

__________________ (the "Inspection period"): 

  1. Inspection. Developer may, at Developer's expense, with reasonable 

prior notice to the City, at any time during the Inspection Period, have its employees, officers, 

and agents, including, without limitation, engineers, environmental consultants and/or other 

appropriate professionals, enter upon the Acquisition Site to inspect the same and to perform 

such soil borings, soil samplings, ground water sampling, and other tests which are reasonably 

necessary to determine whether: (i) the Acquisition Site is free of underground storage tanks, 

environmental contamination, pollution, and other environmental concerns;  (ii) the soil, subsoil, 

and underground conditions of the Acquisition Site are structurally sound and suitable in all 

respects for Developer's intended use of the Acquisition Site; and (iii) there are no contaminated 

properties in the vicinity of the Acquisition Site which could, in Developer’s sole judgment, 

present a risk that the Acquisition Site could become contaminated by airborne or subsoil 

migration of contaminants from such contaminated properties to the Acquisition Site.  The 

Developer's obligation to perform under this Agreement shall be contingent upon Developer's 



 
 
 
 
 

 
 

receipt of reports from such professionals which are satisfactory to Developer in its sole 

judgment. 

  2. Zoning. The Developer shall have confirmed that the Acquisition 

Site is properly zoned to permit the construction and use by Developer of an industrial/business 

building containing a minimum of 35,000 square feet of as an office, manufacturing, warehouse, 

and distribution facility for the conduct of Developer's business. 

  3. Approval of Plans and Specifications and Proposed Use. Developer 

shall have obtained such approvals of the Developer's plans and specifications for the Project and 

Developer's proposed use of the Acquisition Site from the City, the Covenants Committee, and 

others, as may be required under the terms of this Agreement and/or any restrictive covenants 

affecting the Acquisition Site, and such approvals shall be final and not subject to a condition or 

limitation which is unacceptable to Developer in its sole judgment. 

  4. Permits and Approvals. The Developer shall have obtained such 

licenses, permits, and approvals of governmental authorities having jurisdiction as may be 

required for the lawful development of the Acquisition Site and the operation by Developer of an 

office, manufacturing, warehouse, and distribution facility for the conduct of Developer's 

business, including, without limitation, the following (to the extent required): subdivision 

approval, storm water drainage plan approval, curb cut permits, sign permits, site plan approval 

by the City of Pekin, Illinois Planning Board, and issuance of a building permit by the Building 

Department of the City of Pekin, Illinois (collectively "Permits and Approvals"); all such Permits 



 
 
 
 
 

 
 

and Approvals be final and not subject to appeal for reversal, and not subject to any condition or 

limitation which is unacceptable to the Developer in its sole judgment. 

  5. Utilities. Developer shall have confirmed that natural gas, electric, 

water, sanitary sewer, storm sewer, telephone, and other utility facilities are available at the 

boundaries of the Acquisition Site which are adequate to service the needs of Developer's 

Project, and all appropriate governmental, regulatory, administrative, and private utility company 

or approvals shall have been issued to allow Developer to connect to, tap into, and use such 

utility facilities conditioned solely upon the payment of reasonable tap-in fees and customary 

utility charges. 

 If by the end of the Inspection Period, Developer has not notified the City that either (i) 

all of the Contingencies have been satisfied, or (ii) any of the Contingencies which remain 

unsatisfied have been waived by Developer, then either party shall thereafter have the right to 

terminate this Agreement by giving written notice of such termination to the other, in which 

event, neither party shall have any further rights against the other under this Agreement. 

 C. Delivery of Property Information. Within five (5) business days after the full 

execution and delivery of this Agreement, the City shall deliver to the Developer copies of any 

environmental reports, existing surveys, soil borings tests results, engineering studies, and other 

materials in the City's possession or under its control which pertain to the physical condition of 

the Acquisition Site.   

 D. Developer's Right of Entry. From and after the full execution and delivery of 



 
 
 
 
 

 
 

this Agreement, Developer, its officers, employees, agents, consultants, engineers, and designees 

shall have the right to enter upon the Acquisition Site to inspect the same and perform such tests 

as may be reasonably required in order for Developer to satisfy the Contingencies. Developer 

shall release the City and shall indemnify and hold the City harmless from and against and any 

and all losses, liability, claims, damages, causes of action, costs, and expenses brought on 

account of injury to person or property or loss of life arising from or notice of entry by 

Developer, its officers, employees, agents, consultants, engineers, and designees on the 

Acquisition Site between the date of the full execution and delivery of this Agreement and the 

date of Closing. 

 E. Delivery of Municipal Deed.  At Closing, on full payment of the Purchase 

Price and execution of this Development Agreement by the Developer, the City shall convey said 

the Acquisition Site to the Developer by municipal deed subject to the Permitted Exceptions, and 

subject to any acts of the Developer. 

 F. Closing. The closing of the transaction contemplated herein shall be held at 

the offices of the attorney for the City (at the address set forth in Section "15" below) on 

____________ at ________ or at such other location and time as may be mutually acceptable to 

City and Developer (the “Closing Date” or the “Closing”).  Time is not of the essence with 

respect to the time and date specified herein for Closing.  However, either party shall have the 

right to make time of the essence with respect to the Closing, by giving at least ten (10) days 

prior written notice to that effect to the other party; provided that the date specified in any such 



 
 
 
 
 

 
 

notice making time of the essence with respect to Closing shall be on or after ____________. 

 G. Taxes.  The City shall pay the general real estate taxes, if any, for the tax 

year 2009, payable in 2010, and for the tax year 2010, payable in 2011, on a prorated basis up to 

the date of closing hereunder.  The Developer shall pay the general real estate taxes for the 

balance of the year 2010 and each year thereafter.  Prorating shall be on the basis of the amount 

of the most recent ascertainable tax. 

 H. Possession. Developer shall be entitled to possession of said property upon 

payment of the Purchase Price and delivery of deed as herein provided. 

 

 I. Option.  An agreement in the form attached is hereto Exhibit “D” (the 

Option Agreement) for the purchase of the property described as Tract II (the Option Property) 

on or before the first (1st) anniversary of the Closing Date for a purchase price of Five Thousand 

and 00/100 Dollars ($5,000.00) per acre and the same general terms and conditions as set forth 

herein.  

 SECTION 5: DEVELOPER’S OBLIGATIONS AND RIGHTS. 

 A. Conformance to Federal, State and Local Requirements. All work with 

respect to the Project shall conform in all material respects to all applicable federal, state and 

local laws, regulations and ordinances, including but not limited to building codes, life safety 

codes, storm water retention and sewer codes, and the Prevailing Wage Act. 

 B. Improvements Commencement and Completion Requirements. 



 
 
 
 
 

 
 

1.  Time Limitations. Absent Unavoidable Delay (as hereinafter defined), 

the Developer shall commence the construction improvements referred to herein 

on or before May 1, 2010 (hereinafter referred to as “Commencement Date”) and 

shall substantially complete construction of the improvements on or before April 

30, 2012 (hereinafter referred to as “Completion Date”).  For Purposes of this 

Agreement, the term "Unavoidable Delay" shall mean strikes, lockouts, 

casualties, acts of God, war, unavailability of material or labor, atypical 

governmental regulation or control, inclement weather that is an impediment to 

construction, atypical delays initiated by the City or other causes beyond the 

reasonable control of Developer.  The Completion Date set forth above shall be 

extended for the amount of time of such Unavoidable Delays 

2.  Commencements and Completion.  Developer shall cause 

construction of the improvements to be commenced and to be prosecuted with due 

diligence and in good faith and without delay.  Developer shall cause the 

improvements to be constructed in a good and workmanlike manner in material 

compliance with the Site Plan and the Plans and Specifications approved by the 

Covenants Committee, and in material compliance with all applicable laws, rules, 

permits, requirements and regulations of any governmental agency or authorities 

having jurisdiction over the Acquisition Site or the improvements to be 

constructed thereon, and will not cause, permit or allow any substantial deviations 



 
 
 
 
 

 
 

from such approved Plans and Specifications without the prior written consent of 

the City. 

 C. Use of Acquisition Site. The Acquisition Site shall be utilized for 

construction and use by developer of an industrial/business building containing a minimum of  

35,000  square feet of as an office, manufacturing, warehouse, and distribution facility for the 

conduct of Developer's business, or similar use and which will be occupied by the Developer.  

Any assignment of this Agreement to an entity other than Developer or an affiliate of Developer 

prior to the issuance by the City of a Certificate of Completion shall be subject to the prior 

written consent of the City.  Use of the Acquisition Site shall be in accordance with applicable 

local, state and federal laws and regulations, including but not limited to storm water retention 

and sewer codes, and in accordance with the Riverway Business Park Covenants. 

 D. Changes in Construction Plans. If the Developer desires to make any 

substantial change in the construction plans which significantly affects the appearance, function, 

or structural integrity of the Project, the Developer shall submit the proposed change to the City 

for its approval.  If the construction plans, as modified by the proposed change, conform to the 

requirements of the PUD and Riverway Business Park Covenants, meet all applicable legal 

requirements and do not create a substantial change in the nature or aesthetics of the Project, the 

City shall approve the proposed change and notify the Developer in writing of its approval; 

provided however, that, if such change is not so approved or rejected within ten  (10) working 

days of receipt of the submission to the City by the Developer, such change will be deemed 



 
 
 
 
 

 
 

approved. 

 E. Contract Prohibitions. Unless otherwise previously agreed by the City in 

writing or deemed approved in accordance with Section "5.D" above all contracts let by 

Developer or Developer’s contractor in connection with construction of the improvements shall 

contain a prohibition against any material change in the plans involving a structural, square 

footage, design change or other substantial change without the City’s prior written consent or 

deemed consent being had thereto; such consent shall not be unreasonably withheld, conditioned, 

or delayed; provided, however, that, if any such changes are not so approved or rejected within 

ten  (10) working days of receipt of the submission to the City by the Developer, such change 

will be deemed approved. 

 F. Responsibility For Construction. It is expressly understood that the Developer 

shall bear the sole responsibility of ascertaining whether or not the construction work was done 

in an appropriate manner consistent with this Agreement and consistent with any other 

requirements of this Agreement.  The Developer acknowledges and understands that the City 

shall not have any obligation whatsoever with respect to construction of the Project, it being the 

sole responsibility of the Developer. 

 G. FIRPTA. Developer shall cooperate and execute all documentation 

necessary to timely and fully comply with the provisions of the Responsible Property Transfer 

Act of 1988 as presently in effect or as periodically amended. 

 H. Liability Insurance.  Developer or Developer’s contractor shall procure 



 
 
 
 
 

 
 

and deliver to City at Developer’s or such contractor’s cost and expense, and shall maintain in 

full force and effect until each and every of the obligation of Developer contained herein has 

been fully paid, or performed, a policy or policies of comprehensive liability insurance in an 

amount not less than one Million ($1,000,000.00) Dollars per occurrence and One Million 

($1,000,000.00) Dollars in the aggregate annually; and, during any period of construction, 

Developer shall carry or cause its contractors to carry contractor’s liability insurance, builder’s 

risk insurance, worker’s compensation insurance, all such policies to be in such form and issued 

by such companies as shall have been approved by the City to protect City and Developer against 

any liability incidental to the use of or resulting from any accident occurring in or about the 

Project or the improvements or the construction and improvement thereof.  Each such policy or 

certificate thereof shall contain an affirmative statement by the issuer to give written notice to the 

City at least 30 days prior to any cancellation or amendment of its policy. 

 SECTION 6: REPRESENTATIONS OF THE DEVELOPER.  The Developer 

represents, warrants and agrees as the basis for the undertakings on its part herein contained that: 

 A. Non-Conflict or Breach. Neither the execution and delivery of this 

Agreement, the consummation of the transactions contemplated thereby, nor the fulfillment of or 

compliance with the terms and conditions of this Agreement, conflicts with or results in a breach 

of any of the terms, conditions or provisions of any offering or disclosure statement made or to 

be made on behalf of the Developer or of any restriction, agreement or instrument to which the 

Developer is now a party or by which the Developer is bound, nor does the consummation of the 



 
 
 
 
 

 
 

transactions contemplated thereby, nor the fulfillment of or compliance with the terms and 

conditions of this Agreement constitute a default under any of the foregoing, or result in the 

creation or imposition of any prohibited lien, charge or encumbrance whatsoever upon the 

Project or upon any assets of the Developer or any related party under the terms of any 

instrument or agreement to which the Developer or any related party is now a party or by which 

the Developer or any related party is bound. 

 B. Revenue Act Compliance. Developer certifies pursuant to 65 ILCS 5/11-42.1-1 

that it is not delinquent in the payment of any tax administered by the Illinois Department of 

Revenue.  

 SECTION 7: ADDITIONAL COVENANTS OF THE DEVELOPER. 

 A. Sale of Acquisition Site. 

1.  Developer represents and warrants that it will not, prior to the 

commencement of construction of the Project, except for the purpose of the 

securing a mortgage for the purpose of obtaining financing for the purchase of the 

Acquisition Site and the construction of the Project and for utility easements, 

make or create any total or partial sale, assignment, conveyance, lease, trust or 

power or any other transfer (“Transfer”) of the Acquisition Site, or any portion 

thereof, or of this Agreement without the prior written consent of the City; 

provided, however, that as a condition of any such Transfer, the transferee must 

agree to be bound by the terms and conditions of this Agreement. 



 
 
 
 
 

 
 

2.  Developer may Transfer the Acquisition Site and the Project from and 

after the Commencement Date and prior to the Completion Date with the prior 

written consent of the City, which consent shall not be unreasonably withheld, 

conditioned, or delayed; provided, however, that as a condition of such Transfer, 

the transferee must agree to be bound by the terms and conditions of this 

Agreement. 

3.  The City shall act reasonably and promptly in responding to any requests 

for Transfer under this Section 8A.  

 B. Indemnification Covenants.  The Developer agrees for itself, its 

successors and assigns, to indemnify and save the City and its officers and employees harmless 

against all claims by or on behalf of any person, firm or corporation arising from any of the 

following, to the extent such claims arise between the date of this Agreement and the date on 

which the Certificate of Completion is issued by the City to the Developer: (i) the conduct or 

management of, or from any work or thing done on the Project, (ii) any breach or default on the 

part of the Developer or its successors and assigns in the performance of any of its obligations 

under this Agreement, (iii) any act of negligence of the Developer or any of its agents, 

contractors, servants, employees or licensees, (iv) any act of negligence of any assignee, lessee 

or sublessee of the Developer, or any agents, contractors, servants, employees or licensees of any 

assignee, lessee or sublessee of the Developer, or (v) any violation by the Developer or any other 

person of state or federal securities law in connection with the offer and sale of limited 



 
 
 
 
 

 
 

partnerships in the Developer or any part of the Project (collectively, "Claims").  The Developer 

agrees to indemnify and save the City harmless from and against all costs and expenses incurred 

in or in connection with any such Claim arising as aforesaid or in connection with any action or 

proceeding brought thereon.  In case any such Claim shall be made or action brought based upon 

any such Claim in respect of which indemnity may be sought against the Developer, upon receipt 

of notice in writing from the City setting forth the particulars of such Claim or related action, the 

Developer shall assume the defense thereof, including the employment of counsel reasonably 

acceptable to the City and the payment of all related costs and expenses.  The City shall have the 

right to employ separate counsel in any such Claim-related action and to participate in the 

defense thereof, but the fees and expenses of such counsel shall be at the expense of the City 

unless the employment of the counsel has been specifically authorized by the Developer. 

 SECTION 8: EQUAL EMPLOYMENT OPPORTUNITY. The Developer, for 

itself and its successors and assigns, agrees that during the construction of the improvements 

provided for in this Agreement that the following will apply: 

 A. Non-Discrimination.  The Developer will not discriminate against any 

employee or applicant for employment on the basis of race, color, religion, sex or national origin.  

The Developer shall take steps to insure that applicants are employed, and the employees are not 

discriminated against during employment by reason of their race, color, religion, sex or natural 

origin, in matters including, but not be limited to the following: employment, upgrading, 

demotion, transfer, recruitment, recruitment advertising, layoff, termination, rates of pay or other 



 
 
 
 
 

 
 

forms of compensation, and selection for training, including apprenticeship. 

 B. Advertising.  The Developer shall, in all solicitations or advertisements 

for employees placed by or on behalf of the Developer, state that all qualified applicants will 

receive consideration for employment without regard to race, color, religion, sex or national 

origin. 

 C. Non-Compliance. In the event of the Developer’s non-compliance with the 

non-discrimination clauses of this section, this Agreement may be canceled, terminated, or 

suspended in whole or in part by written notice given by the City to the Developer; provided, 

however, that no such termination notice shall be given by the City to the Developer unless and 

until the City has given the Developer prior written notice of the alleged noncompliance and a 

reasonable opportunity to cure the same. 

 SECTION 9:    FURTHER ASSISTANCE AND CORRECTIVE INSTRUMENTS.  

The City and the Developer agree that they shall, from time to time, execute, acknowledge and 

deliver, or cause to be executed, acknowledged and delivered, such supplements hereto and such 

further instruments as may reasonably be required from time to time, for carrying out the 

intention of or facilitating the performance of this Agreement. 

 SECTION 10: UNAVOIDABLE DELAY IN PERFORMANCE. For the 

purpose of any of the provisions of this Agreement, except with regard to payment of real estate 

taxes as provided herein, neither the City, nor the Developer, as the case may be, nor any 

successor in interest, shall be considered in breach of, or default in, its obligations with respect to 



 
 
 
 
 

 
 

the purchase of the Acquisition Site, the preparation of the Acquisition Site for development, or 

the beginning and completion of construction of the improvements, or progress in respect 

thereto, in the event of enforced delay in the performance of such obligation due to unforeseeable 

causes beyond its control and without its fault or negligence, including, but not restricted to acts 

of God, acts of the public enemy, acts of federal, state or local government, acts of the other 

party, fires, floods, epidemics, quarantine restrictions, strikes, embargoes, acts of nature, 

unusually severe weather or delays of subcontractors due to such causes; it being the purpose and 

intent of this provision that in the event of the occurrence of any such enforced delay, the time or 

times for performance of the obligations of the City with respect to the purchase of the 

Acquisition Site or of the Developer with respect to construction of the improvements as the case 

may be, shall be extended for the period of the enforced delay.  Provided, that the party seeking 

the benefit of the provisions of this section shall, within 60 days after the beginning of any such 

enforced delay, have first notified the other party thereof in writing, of the cause or causes 

thereof, and request an extension of the period of enforced delay.  Any such extension shall be in 

writing and signed by the parties hereto. 

 SECTION 11: EVENTS OF DEFAULT AND REMEDIES. 

 A. Events of Default. The following shall be events of default with respect to this 

Agreement: 

1.  If any material representation made by the Developer in this Agreement, 

or in any certificate, notice, demand or request made by the Developer, in writing 



 
 
 
 
 

 
 

and delivered to the City pursuant to this Agreement shall prove to be untrue or 

incorrect in any material respect as of the date made; or 

2.  Default in the performance or breach of any covenant, warranty or 

obligation of the Developer or the City in this Agreement, if such default 

continues for a period of ten (10) business days after notice of default has been 

given by the City to the Developer; provided, however, that, in the event and that 

the alleged breach of this Agreement is of such a nature that the same cannot be 

fully cured within a ten (10) business day period, then the Developer's failure to 

comply with this Agreement shall not be an enforceable event of default 

hereunder so long as the Developer commences the curing of such failure within 

said ten (10) business day period, and proceeds thereafter with diligence and in 

good faith to fully cure the same; or 

3.  The entry of a decree or order by a court having jurisdiction granting relief 

with respect to Developer in an involuntary case under the Federal Bankruptcy 

Laws, as now or hereafter constituted, or any other applicable federal or state 

bankruptcy, insolvency or other similar law, or appointing a receiver, liquidator, 

assignee, custodian, trustee, sequestrator (or similar official) of the Developer for 

any substantial part of its property, or ordering the winding-up or liquidation of its 

affairs, provided any such decree or order remains unstayed and in effect for a 

period of 60 consecutive days; or 



 
 
 
 
 

 
 

4.  The commencement by the Developer of a voluntary case for relief under 

the Federal Bankruptcy Laws, as now or hereafter constituted, or any other 

applicable federal or state bankruptcy, insolvency or other similar law, or the 

consent by Developer to the appointment of or taking possession by a receiver, 

liquidator, assignee, trustee, custodian, sequestrator (or similar official) of the 

Developer's business or of any substantial part of its property, or the making by 

Developer of any assignment for the benefit of creditors or the failure of the 

Developer in furtherance of any of the foregoing. 

 B. Remedies on Default. 

1. Default in Construction of Improvements. In the event Developer defaults 

under the provisions of Section 5B of this Agreement, Developer shall reconvey 

the Acquisition Site to the City, upon demand, by Deed, and the City shall refund 

to the Developer the Purchase Price.  The issuance by the City of a Certificate of 

Completion to the Developer shall be conclusive evidence that the City has 

irrevocably waived its right to require the Developer to reconvey title to the 

Acquisition Site to the City under any circumstances. 

2. Injunctive Relief. The parties agree and acknowledge that the remedy at law 

for any breach of the provisions of Section 5C of this Agreement will be 

inadequate and the City, its successors or assigns, shall be entitled to injunctive 

relief against any such breach without bond.  The injunctive relief shall not be 



 
 
 
 
 

 
 

exclusive, but shall be in addition to any other rights or remedies which the City 

may have for any such breach. 

3. Notice of Default. Except as otherwise provided in this Agreement, in the 

event of any default in or breach of this Agreement, or any of its terms or 

conditions, by either party hereto or any successors to such party, such party or 

successor shall, upon written notice from the other, take immediate action to cure 

or remedy such default or breach, and, in any event, within 30 days after receipt 

of such notice.  If such course of action is not taken, or not diligently pursued, or 

the default or breach shall not be cured or remedied within a reasonable time, the 

aggrieved party may institute such proceedings as may be necessary or desirable 

in its option to cure or remedy such default or breach. 

4. Non-limitation of Remedies.  This section shall in no way limit the 

remedies of the City and Developer pursuant to the other sections of this 

Agreement and pursuant to law and equity in the event of default by either party. 

5. Rights and Remedies Cumulative. The rights and remedies of the parties to this 

Agreement (or their successors in interest) whether provided by law or by this 

Agreement, shall be cumulative, and the exercise by either party of any one or 

more of such remedies shall not preclude the exercise by it, at the time or different 

times, of any other such remedies for the same default or breach by the other part.  

No waiver made by either such party with respect to the performance, nor the 



 
 
 
 
 

 
 

manner of time thereof, or any obligation of the other party or any condition to its 

own obligation under the Agreement shall be considered a waiver of any rights of 

the party making the waiver with respect to the particular obligation of the other 

party or condition to its own obligation beyond those expressly waived in writing 

and to the extent thereof, or a waiver in any respect in regard to any other rights of 

the party making the waiver or any other obligations of the other party. 

 C. Agreement to Pay Attorney’s Fees and Expenses.  In the event a party 

should default under any of the provisions of this Agreement and the other party should employ 

attorneys or incur other expenses for the collection of the payments due under this Agreement or 

the enforcement of performance or observance of any obligation or agreement as provided 

herein, the losing party agrees that it will, on demand therefore, pay to the prevailing party the 

reasonable fees of such attorneys and such other expenses so incurred by the prevailing party 

with respect to the issues upon which the prevailing party has prevailed. 

 D. No Waiver By Delay. 

1. Any delay by the City in instituting or prosecuting any actions or proceedings or 

otherwise asserting its rights under this Agreement shall not operate to act as a 

waiver of such rights or to deprive it of or limit such rights in any way (it being 

the intent of this provision that the City should not be constrained so as to avoid 

the risk of being deprived of or limited in the exercise of the remedy provided in 

this section because of concepts of waiver, laches or otherwise) to exercise such 



 
 
 
 
 

 
 

remedy at a time when it may still hope to otherwise resolve the problems created 

by the default  involved; nor shall any waiver in fact made by the City with 

respect to any specific default by the Developer under this section be considered 

or treated as a waiver of the rights of the City, with respect to any other defaults 

by the Developer under this section or with respect to any defaults under any 

section in this Agreement or with respect to the particular default, except to the 

extent specifically waived in writing by the City. 

2. Any delay by the Developer in instituting or prosecuting any actions or 

proceedings or otherwise asserting its rights under this Agreement shall not 

operate to act as a waiver of such rights or to deprive it of or limit such rights in 

any way (it being the intent of this provision that the Developer should not be 

constrained so as to avoid the risk of being deprived of or limited in the exercise 

of the remedy provided in this section because of concepts of waiver, laches or 

otherwise) to exercise such remedy at a time when it may still hope to otherwise 

resolve the problems created by the default involved; nor shall any waiver in fact 

made by the Developer with respect to any specific default by the city under this 

section be considered or treated as a waiver of the rights of the Developer, with 

respect to any other defaults by the City under this section or with respect to any 

defaults under any section in this Agreement or with respect to the particular 

default, except to the extent specifically waived in writing by the Developer. 



 
 
 
 
 

 
 

 SECTION 12: PROVISIONS NOT MERGED WITH DEED. None of the 

provisions of this Agreement are intended to, nor shall they be merged by reason of any deed 

transferring title to the Acquisition Site from the City to the Developer or any successor in 

interest, and said deed shall not be deemed to affect or impair the provisions and covenants of 

this Agreement. 

 SECTION 13: CONFLICT OF INTEREST. No member, officer, or 

employee of the City or its designees or agents and no member of the governing body of the City 

during his or her tenure or for one year thereafter, shall have any interest, direct or indirect, in 

any contract or subcontract or the proceeds thereof, with respect to which this Agreement shall 

apply. 

 SECTION 14: REAL ESTATE COMMISSIONS.  Each of the parties 

represents to the other that it has not incurred and will not incur any liability for brokerage fees 

or agent commissions in connection with this Agreement, and City and Developer each agree to 

indemnify and hold the other harmless from and against any and all claims or demands with 

respect to any brokerage fees or agents’ commissions or other compensation asserted by any 

person, firm, or corporation in connection with this Agreement or the transactions contemplated 

hereby, insofar as any such claim is based upon any conversation or contract with City or 

Developer, respectively. 

 SECTION 15: NOTICES. All notices required and provided for in this 

Agreement shall be sent to the following parties on behalf of the City and the Developer. 



 
 
 
 
 

 
 

 To the City: 
 

Dennis Kief 
   City Manager 
   City Hall 
   111 S. Capitol Street 
   Pekin, IL 61554 
 
with copies to Corporation Counsel. 
 
 To Developer: 
    
   Gary Schoenfeldt 
   1480 Woodbine Avenue 
   P.O. Box 759 
   Calera, Alabama 35040 
 
 With copies to: 
 
   Tim Segers. 
   Balch & Bingham, LLP 
   PO Box 306 
   Birmingham, AL 35201 
 
 
 
 
 
All notices given in accordance with this Section shall be deemed to have been sufficiently given 

if personally delivered or sent by nationally recognized overnight courier service (such as 

Federal Express, Airborne Express, etc.).  Notices given in accordance with this Section shall be 

deemed to have been given (i) if personally delivered, upon delivery; or (ii) if sent by nationally 

recognized overnight courier service, one day after sending.  Either party may, by written notice 

given in accordance with this Section, designate a different address or addresses to which such 



 
 
 
 
 

 
 

notices shall be sent. 

 SECTION 16: CONSTRUCTION OF AGREEMENT/VENUE.  This 

Agreement shall be construed pursuant to the laws of the State of Illinois.  As a substantial 

portion of the duties and obligations of the parties created hereunder are performable in Tazewell 

County, Illinois, Tazewell County, Illinois shall be the sole and exclusive venue for any litigation 

or other proceedings as between the parties that may be brought, or arise out of , or in connection 

with or by reason of this Agreement. 

 SECTION 17: COUNTERPARTS.  If this Agreement is executed in two 

or more counterparts, each shall constitute one and the same instrument and shall be recognized 

as an original instrument. 

 SECTION 18: TAX DEFERRED EXCHANGE. The City acknowledges that 

the Developer may wish to treat this transaction as a tax deferred exchange pursuant to Section 

1031 of the Internal Revenue Code of 1986, as amended, and the regulations promulgated 

thereunder.  Accordingly, the City agrees to cooperate with Developer's efforts to structure such 

an exchange.  Should the Developer notify the City of its election to do so, this transaction shall 

be structured and completed so as to constitute as to the Developer a nontaxable exchange of real 

property held for productive use in a trade or business or for investment within the meaning of 

Section 1031 of the Internal Revenue Code of 1986, as amended, and the regulations 

promulgated thereunder.  The City and the Developer agree to execute such additional riders to 

this Agreement or such other documentation as may be necessary to insure that the purchase 



 
 
 
 
 

 
 

satisfies the requirements of Section 1031.  Notwithstanding the foregoing, the City's 

cooperation and compliance with this Section shall be at no additional expense or liability to the 

City.  Any and all reasonable expenses related hereto shall be reimbursed to the City by the 

Developer within 30 days of receipt. 

 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement and caused their 

respective seals to be affixed and attested thereto as of the date first written above in this 

Agreement. 

 

CITY 
 
CITY OF PEKIN, an Illinois municipal corporation 
 
 
By:        
 Its Mayor   
 
 
ATTEST: 
 
 
By:       
 Its City Clerk 
 
 
DEVELOPER 
 
WHEELWORX NORTH LLC., 
An Alabama corporation 
 



 
 
 
 
 

 
 

 
By:       
 Gary Schoenfeldt 
 
 
 
 
ATTEST: 
 
By:       
 Its: _________________________ 
 
 
This Instrument Prepared By: 
Burt Dancey 
Assistant Corporation Counsel 
109 So. Fourth St., P.O. Box 873 
Pekin, IL 61555-0873 Telephone: (309) 346-4148 
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 EXHIBIT “A” TO DEVELOPER AGREEMENT 
 
 Legal Description of Acquisition Site 
 
 

TRACT I Part of Lot 1 of Block 4 (Sale) 
 

Part of Block 4 of the Resubdivision of Riverway Business Park, being a part of the West Half of 
Section 10, Township 24 North, Range 5 West of the Third Principal Meridian recorded in the 
Recorders Office in Tazewell County, Illinois on January 12, 1998 as Document Number 
9800686, Book 00, Pages 143 and 144 being further described as follows:  

A portion  of Lot 1 of Block 4 being further described as follows:  

Point of Beginning at the southwest comer of said Block 4, said point being on the east right-of-
way line of Illinois Route 29, thence North 0 Degrees 16 Minutes 12 Seconds East along said 
east right-of-way line and west line of Block 4 a distance of 360.92 feet; thence North 0 Degrees 
39 Minutes 40 Seconds East along said east right-Of-way and west Block line a distance of 
36.12 feet; thence North 0 Degrees 39 Minutes 44 Seconds East along said east right-of-way and 
west Block line a distance of 551.40 feet to a point on a curve to the right said curve being on 
the north line of Block 4 and the south right-of-way line of Hanna Drive said curve having a 
radius of 200.00 feet and its center located South 44 Degrees 02 Minutes 46 Seconds East from 
said point; thence easterly along the arc of said curved south right-of-way line and north Block 
line a distance of 153.79 feet; thence South 89 Degrees 59 Minutes 17 Seconds East along said 
south right-of-way line and north Block line a distance of 292.43 feet; thence South 0 Degrees 
02 Minutes 18 Seconds West a distance of 999.49 feet to a point on the south line of Block 4; 
thence South 89 Degrees 40 Minutes 48 Seconds West along said south line of Block 4 a 
distance of 439.36 feet to the Point Of Beginning; Containing 10.00 acres, more or less.  

 
TRACT II Part of Lot 1 of Block 4 (Option) 

 
Part of Block 4 of the Resubdivision of Riverway Business Park, being a part of the West Half of 
Section 10, Township 24 North, Range 5 West of the Third Principal Meridian recorded in the 
Recorders Office in Tazewell County, Illinois on January 12, 1998 as Document Number 
9800686, Book 00, Pages 143 and 144 being further described as follows:  

A portion  of Lot 1 of Block 4 being further described as follows:  

Beginning at the southwest comer of said Block 4, said point being on the east right-of-way line 
of Illinois Route 29, thence North 0 Degrees 16 Minutes 12 Seconds East along said east right-



 
 
 
 
 

 
 

of-way line and west line of Block 4 a distance of 360.92 feet; thence North 0 Degrees 39 
Minutes 40 Seconds East along said east right-Of-way and west Block line a distance of 36.12 
feet; thence North 0 Degrees 39 Minutes 44 Seconds East along said east right-of-way and west 
Block line a distance of 551.40 feet to a point on a curve to the right said curve being on the 
north line of Block 4 and the south right-of-way line of Hanna Drive said curve having a radius 
of 200.00 feet and its center located South 44 Degrees 02 Minutes 46 Seconds East from said 
point; thence easterly along the arc of said curved south right-of-way line and north Block line a 
distance of 153.79 feet; thence South 89 Degrees 59 Minutes 17 Seconds East along said south 
right-of-way line and north Block line a distance of 292.43 feet to the Point of Beginning; thence 
South 89 Degrees 59 Minutes 17 Seconds East along said south right-of-way line and north 
Block line a distance of 455.00 feet to a point on the south line of Block 4; thence South 0 
Degrees 02 Minutes 18 Seconds West along the west line of said Lot 1 of Block 4 a distance of 
999.49 feet to a point on the south line of Block 4; thence South 89 Degrees 40 Minutes 48 
Seconds West along said south line of Block 4 a distance of 455.00 feet, thence North 0 Degrees 
02 Minutes 18 Seconds East a distance of 999.49 feet to the Point Of Beginning, Containing 
10.44 acres, more or less.  

 



 
 
 
 
 

 
 

 
 EXHIBIT “B” TO DEVELOPER AGREEMENT 
 
 Preliminary Rendering and Site Plan for Project  
  
 





 
 
 
 
 

 
 

 
 EXHIBIT “C” TO DEVELOPER AGREEMENT 
 
 Description of Enterprise Zone Benefits  
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OPTION AGREEMENT FOR THE PURCHASE  
AND SALE OF REAL PROPERTY 

 
 
 

THIS AGREEMENT made ______________________________, 2009 by and between: 
 
 SELLER: The City of Pekin, Illinois 
   (hereinafter referred to as “Seller”) 
 
   And 
 
 BUYER: WHEELWORX NORTH LLC 
   (hereinafter referred to as “Buyer”) 
 
 
In consideration of the mutual promises, covenants, terms and conditions set forth below and in 
the Agreement for Purchase and Sale by an between Buyer and Seller dated as of the date hereof 
(the “Purchase Agreement”), and intending to be legally bound, Seller and Buyer hereby agree as 
follows: 
 

1. OPTION TO PURCHASE. 
 

Seller does hereby give and grant to Buyer, its successors and assigns, the exclusive, 
continuing option and right to purchase (the “Option”), upon the terms and conditions set 
forth herein, that certain property described on Exhibit “A” attached hereto and incorporated 
herein by reference, containing approximately 10.44 acres of land (the “Option Property”) 
and situated in Pekin, Illinois, together with all rights and interests of Seller in and to any 
improvements and appurtenances located thereon or pertaining thereto. 
 
2. TERM. 
 
The term of the Option shall commence as of the date of this Agreement and, subject to the 
provisions hereinafter contained, shall extend until 5:00pm Central Standard Time, on 
________________, 2010, being the first (1st) anniversary of the Closing, as such term is 
defined in the Purchase Agreement (the “Option Period”). 
 
3. EXERCISE OF OPTION. 

 
 
In the event Buyer wishes to exercise the Option, Buyer shall given written notice thereof 
(the “Exercise Notice”) to Seller prior to the expiration of the Option Period.  In the event of 
the exercise of the option by Buyer, they shall proceed to develop the property as shown on 
site plan attached to the developer's agreement. Within three (3) business days following the 



 
 
 
 
 

 
 

date on which Seller receives the Exercise Notice, Seller and Buyer shall enter into an 
agreement for the conveyance of the Option Property (the “Option Purchase Agreement”) 
that is substantially identical to the Purchase Agreement, with the following exceptions: 
 

(i) Paragraphs 6(c)(iii) of the Purchase Agreement, if satisfied at the time of the 
exercise of the Option, shall be omitted from the Option Purchase Agreement; 

 
(ii) If the Option Property is purchased within one (1) year of the Closing Date (as 

such term is defined in the Purchase Agreement), then the Buyer agrees (a) to 
use the Option Property for a purpose related to the Intended Use (as such 
term is defined in the Purchase Agreement) of the property purchased under 
the Purchase Agreement and (b) if, within ten (10) years of the closing of the 
sale of the Option Property, Buyer desires to resell a portion of the Option 
Property prior to its development for such related use, Buyer will first offer to 
sell a portion of the Option Property to Seller for the Option Purchase Price 
(as hereinafter defined) but without any representations and warranties of any 
kind other than those set forth in a standard Statutory or Special Warranty 
Deed; and 

 
(iii) In the event the Option granted herein is exercised by Buyer, Seller agrees to 

promptly apply to the appropriate authority to have the Option Property 
rezoned to I-1 according to the zoning code and regulations in effect as of the 
date hereof for the City of Pekin, Illinois 

 
4. PURCHASE PRICE. 
 
The total purchase price to be paid by Buyer to Seller for the Option Property (the “Option 
Purchase Price”) shall be Five Thousand and 00/100 Dollars ($5,000) per whole acre as 
determined by a survey of the Option Property to be completed in accordance with the Option 
Purchase Agreement. 
 
5. ASSIGNMENT. 
 
Any assignment of this Agreement, except any assignment made in conjunction with the sale or 
assignment of the Project (as such term is defined in the Purchase Agreement) pursuant to 
Paragraph 4 of the Purchase Agreement, shall be subject to the approval of the non-assigning 
party, and such assignment shall not release the assignor from its obligations hereunder.  Subject 
to the foregoing, this Agreement shall be binding upon and insure to the benefit of the 
successors, heirs, administrators, executors and assigns of the parties hereto. 
 
6. ATTORNEY’S FEES. 
 
If either party commences an action against the other to enforce any of the terms of this 
Agreement or because of the breach by either party of any of the terms hereof, the losing or 



 
 
 
 
 

 
 

defaulting party shall pay to the prevailing party reasonable attorney’s fees, costs and expenses 
incurred in connection with the prosecution or defense of such action. 
 
7. NOTICES. 
 
All communications, notices and demands of any kind which either party may be required to, or 
desire to, give to or serve upon the other party shall be made in writing and delivered by personal 
service to an officer of the other party or sent to by telegram or be registered or certified mail, 
postage prepaid, return receipt requested or by overnight courier service, to the following 
addresses: 
 
 To Seller:   Dennis Kief, City Manager 
     City of Pekin 
     111 South Capitol Street 
     Pekin, Illinois  61554 
 
 To Buyer:   WHEELWORX NORTH LLC 
     1480 Woodbine Avenue 
     Post Office Box 759 
     Calera, Alabama  35040 
     Attention:  Mr. Gary Schoenfeldt 
 
 With a copy to:   
 
Any such notice sent by mail shall be presumed to have been received by the addressee forty-
eight (48) hours after posting in the United States mail.  Either party may change its address by 
giving the other party written notice of its new address as herein provided. 
 
8. INCORPORATION OF PRIOR AGREEMENT. 
 
This Agreement and the Purchase Agreement contain all of the agreements of the parties hereto 
with respect to the subject matter thereof, and no prior agreement or understanding pertaining to 
any such matter shall be effective for any purpose.  No provision of this Agreement may be 
amended or added to except by an agreement in writing signed by the parties hereto or their 
respective successors in interest. 
 
9. REAL ESTATE COMMISSIONS. 
 
Seller and Buyer represent to each other that no real estate commission or fee is to be paid in 
connection with the purchase and sale of the Option Property, and Seller and Buyer shall each 
indemnify the other against and hold the other harmless from an and all claims, liabilities, suits, 
damages, causes of action, judgments, verdicts, expenses or costs arising from any claim against 
either by any broker, agent, salesman or representative for any fees or commissions claimed by 
or through the party making the indemnity. 



 
 
 
 
 

 
 

 
10. COUNTERPARTS. 
 
This Agreement may be executed in two (2) or more counterparts and all such counterparts, 
taken together, shall be deemed to be one and the same instrument. 
 
11. AUTHORITY OF SELLER. 
 
Seller has the full right and authority to enter into this contract and to consummate the sale 
transaction contemplated herein; and the person executing this contract on behalf of Seller has all 
requisite authority and has been duly authorized to bind Seller. 
 
12. AUTHORITY OF BUYER. 
 
Buyer has the full right and authority to enter into this contract and to consummate the sale 
transaction contemplated herein; and the person executing this contract on behalf of Buyer has 
all requisite authority and has been duly authorized to bind Buyer. 
 
IN WITNESS WHEREOF, Buyer and Seller have executed this Agreement on the day and year 
first above written. 
 
 
       BUYER: 
 
       WHEELWORX 
 
Date Executed:_____________________  By:_________________________ 
       Its:_________________________ 
 
 
       SELLER: 
 
       CITY OF PEKIN, ILLINOIS 
 
Date Executed:_____________________  By:_________________________ 
       Its:_________________________ 
 
 



















































































 

 

ORDINANCE NO. 1568-A178-09/10 
 

AN ORDINANCE PROVIDING FOR THE  
REZONING OF CERTAIN PROPERTY 

 
 
 WHEREAS, Estates at Lakeview, Ltd., is the owner of the parcel herein described, 

hereinafter referred to as “Petitioner”, and has heretofore requested the rezoning of certain 

property hereinafter described in this ordinance; and 

 WHEREAS, the Petitioner has requested that the property hereinafter described be 

rezoned from its current zoning of RR (Rural Residential District) to R-1 (One-Family 

Residential District) Lots 1 thru 14; and from C-2 (General Business) to B-3 (General Business 

District) Lots 15 and 16.   

 WHEREAS, the Petitioner has given due notice to all interested parties; and notice of a 

public hearing was duly published according to the law on September 23, 2009, in the Peoria 

Journal Star, Pekin, Illinois; and  

 WHEREAS, pursuant to notice duly published according to law, the Planning 

Commission held a public hearing at 6:30 p.m. on October 14, 2009, and subsequent to said 

hearing duly transmitted its recommendations to the City Council recommending the zoning of 

said property. 

 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY 

OF PEKIN, ILLINOIS: 

1.       That the following described property is hereby zoned as R-1 (One-Family 

Residential District) Lots 1 thru 14 and B-3 (General Business) Lots 15 and 16. 

(SEE ATTACHED) 
 
 
 PIN #  11-05-100-005, 11-05-100-008, 11-05-100-010 

 
 



 

 

 BE IT FURTHER ORDAINED that this Ordinance shall be in full force and effect upon 

its passage and approval. 

 PASSED AND APPROVED at a regular meeting of the City Council of the City of 

Pekin, this                  day of                                          , 2009;   and upon roll call the vote was as 

follows: 

 AYES: 

 NAYS: 

 ABSENT: 

 ABSTAINING: 

 APPROVED this                day of                                      , 2009. 
 
 
 
 
       _______________________                                           
            MAYOR 
ATTEST: 
 
 
_____________________ 
CITY CLERK 
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